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Three Interpreta ons

ti

3

"We have a Second Amendment in this country, and I
think we have an obliga on to use it…. The Second
Amendment is not about hun ng, it's not about
recrea on, it's not about sports. The Second
Amendment is about maintaining, within the ci zenry,
the ability to maintain an armed rebellion against the
government if that becomes necessary.”
Ma Gaetz (5/27/21)
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A well regulated mili a, being necessary to the security of a free State,
the right of the People to keep and bear arms, shall not be infringed.
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A well regulated mili a, being necessary to the security of a free State,
the right of the People to keep and bear arms, shall not be infringed.

United States v. Miller (1939)
“The Court cannot take judicial no ce that a shotgun having a barrel less than 18
inches long has today any reasonable rela on to the preserva on or e ciency
of a well regulated mili a,
and therefore cannot say that the Second Amendment guarantees
to the ci zen the right to keep and bear such a weapon.”
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District of Columbia v Heller (2008)
“The Second Amendment protects an individual right to possess a
rearm unconnected with service in a mili a ….
The Amendment's prefatory clause announces a purpose, but does
not limit or expand the scope of the second part, the opera ve clause.
The opera ve clause … connotes an individual right to keep and bear
arms. “

ti

11

ti

fi

A well regulated mili a, being necessary to the security of a free State,
the right of the People to keep and bear arms, shall not be infringed.

District of Columbia v Heller (2008)
“Like most rights, the Second Amendment right is not unlimited. It is
not a right to keep and carry any weapon whatsoever in any manner
whatsoever and for whatever purpose: For example, concealed
weapons prohibi ons have been upheld under the Amendment or
state analogues.
The Court’s opinion should not be taken to cast doubt on
longstanding prohibi ons on the possession of rearms by felons and
the mentally ill, or laws forbidding the carrying of rearms in sensi ve
places such as schools and government buildings, or laws imposing
condi ons and quali ca ons on the commercial sale of arms.”
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A well regulated mili a, being necessary to the security of a free State,
the right of the People to keep and bear arms, shall not be infringed.

“The Amendment's prefatory clause announces a purpose, but does
not limit or expand the scope of the second part, the opera ve clause.”
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A well regulated mili a, being necessary to the security of a free State,
the right of the People to keep and bear arms, shall not be infringed.

“The Amendment's prefatory clause announces a purpose, but does
not limit or expand the scope of the second part, the opera ve clause.”
The opera ve clause: the right of the People to keep and bear arms.
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A well regulated mili a, being necessary to the security of a free State,
the right of the People to keep and bear arms, shall not be infringed.

“The Amendment's prefatory clause announces a purpose, but does
not limit or expand the scope of the second part, the opera ve clause.”
The opera ve clause: the right of the People to keep and bear arms.
The prefatory clause: a notable use, in a mili a, for the security of the State
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A well regulated mili a, being necessary to the security of a free State,
the right of the People to keep and bear arms, shall not be infringed.

“The Amendment's prefatory clause announces a purpose, but does
not limit or expand the scope of the second part, the opera ve clause.”
The opera ve clause: the right of the People to keep and bear arms.
The prefatory clause: a notable use, in a mili a, for the security of the State
It does not de ne or limit the underlying right.
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A well regulated mili a, being necessary to the security of a free State,
the right of the People to keep and bear arms, shall not be infringed.

“The Amendment's prefatory clause announces a purpose, but does
not limit or expand the scope of the second part, the opera ve clause.”
The opera ve clause: the right of the People to keep and bear arms.
The prefatory clause: a notable use, in a mili a, for the security of the State
It does not de ne or limit the underlying right
Observe, however:
the phrase “well regulated” does qualify, or limit, the mili a in ques on
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A well regulated mili a, being necessary to the security of a free State,
the right of the People to keep and bear arms, shall not be infringed.

What is “a well regulated mili a”?
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A well regulated mili a, being necessary to the security of a free State,
the right of the People to keep and bear arms, shall not be infringed.

What is “a well regulated mili a”?
Thesis: a well regulated mili a will be one which is
ac ng under a command commissioned by duly cons tuted civil authority
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The Second Amendment:
Historical Origin
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Virginia
the fron ers of this dominion, being of great extent, are exposed to the invasions of
foreign enemies, by sea, and incursions of Indians at land, and great dangers may
likewise happen by …. insurrec ons … ; for all which, the mili a … is the most ready
defense.
• [1723] “An Act for the se ling and be er Regula on of the Mili a.”[1]
• [1738] “An Act, for the be er Regula on of the Mili a.”[2]
• [1754] “An Act for amending the act, in tuled, An Act for the be er regula on of
the mili a.”[3]
• [1755] “An Act for the be er regula ng and training the Mili a.”[4]
• [1757] “An Act for the be er regula ng and disciplining the Mili a.”[5]
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Rhode Island
Throughout the pre-Cons tu onal period, the General Assembly delegated
authority for the Towns to:
•supervise the selec on of Mili a o cers;[1]
•regulate the authority of Mili a o cers;[2]
•designate the days for and regimens of training;[3]
•pass on the su ciency of rearms for Mili a purposes;[5]
•ascertain whether individuals had the nancial wherewithal to purchase their
own rearms and ammuni on;[8]
•provide rearms and ammuni on to the poor;[9]
•determine who was physically able to serve in the Mili a’s “Alarm List”;[10]
•procure subs tutes for men who defaulted on their military duty;[12]
•maintain magazines for rearms, gunpowder, and shot.[14]
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Declara on of Independence (July 4,1776)
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He has kept among us, in mes of peace, Standing Armies without
the Consent of our legislatures.
He has a ected to render the Military independent of and superior
to the Civil power.
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Virginia Declara on of Rights (June 12, 1776)
Sec on 13. That a well-regulated mili a, composed of the body of the
people, trained to arms, is the proper, natural, and safe defence of a
free State;

ti

ti

ti

24

Virginia Declara on of Rights (June 12, 1776)
Sec on 13. That a well-regulated mili a, composed of the body of the
people, trained to arms, is the proper, natural, and safe defence of a
free State; that standing armies, in me of peace, should be avoided, as
dangerous to liberty; and that in all cases the military should be under
strict subordina on to, and governed by, the civil power.
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Pennsylvania Declara on of Rights (September 28, 1776)
Ar cle 13. That the people have a right to bear arms for the defence of
themselves and the state; ….

Massachuse s Declara on of Rights (June 15, 1780)
Chapter 1. Ar cle XVII. The people have a right to keep and to bear arms
for the common defense….
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The Ar cles of Confedera on (November 15, 1777)
Every State shall always keep up a well-regulated and disciplined
mili a, su ciently armed and accoutered, and shall provide and
constantly have ready for use, in public stores, a due number of eld
pieces and tents, and a proper quan ty of arms, ammuni on and camp
equipage.
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The Ar cles of Confedera on (November 15, 1777)
The United States in Congress assembled shall have authority to …
agree upon the number of land forces, and to make requisi ons from
each State for its quota, … and thereupon the legislature of each State
shall appoint the regimental o cers, raise the men and cloath, arm
and equip them in a solid-like manner, at the expense of the United
States...
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Shays’ Rebellion (1786-87)
Veteran Daniel Shays led an armed uprising of 4000 men in western
Massachuse s, a acking courthouses over their debt loads and
increasing taxes.
The Massachuse s Mili a was unable to put it down, un l they got
assistance from some eastern businessmen.
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United States Cons tu on (1787-1788)
Ar cle I Sec on 8. Powers of Congress
To raise and support Armies, but no Appropria on of Money to that Use shall
be for a longer Term than two Years; …
To provide for calling forth the Mili a to execute the Laws of the Union,
suppress Insurrec ons and repel Invasions; ….
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United States Cons tu on (1787-1788)
Ar cle I Sec on 8. Powers of Congress
To provide for organizing, arming, and disciplining, the Mili a, and for
governing such Part of them as may be employed in the Service of the
United States,
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United States Cons tu on (1787-1788)
Ar cle I Sec on 8. Powers of Congress
To provide for organizing, arming, and disciplining, the Mili a, and for
governing such Part of them as may be employed in the Service of the
United States, reserving to the States respec vely, the Appointment of the
O cers, and the Authority of training the Mili a according to the discipline
prescribed by Congress;
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The Debate: An -Federalists
George Mason:
remember that the Bri sh government sought “to disarm the
people; that it was the best and most e ectual way to enslave
them … by totally disusing and neglec ng the mili a.”
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The Debate: An -Federalists
George Mason:
remember that the Bri sh government sought “to disarm the
people; that it was the best and most e ectual way to enslave
them … by totally disusing and neglec ng the mili a.”
Patrick Henry:
“Guard with jealous a en on the public liberty. Suspect everyone
who approaches that jewel. Unfortunately, nothing will preserve it
but downright force. Whenever you give up that force, you are
inevitably ruined.”
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The Debate: Federalists
Alexander Hamilton
James Madison:
To a standing Federal army “would be opposed a mili a
amoun ng to near half a million of ci zens with arms in their
hands, o cered by men chosen from among themselves, gh ng
for their common liber es, and united and conducted by
governments possessing their a ec ons and con dence.”
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The Debate:
Patrick Henry:
“If there should happen an insurrec on of slaves, the country …
cannot, therefore, suppress it without the interposi on of
Congress ... Congress, and Congress only, can call forth the
mili a.”
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The Slave Patrols:
Georgia laws passed 1755, 1757:
Required patrols, under the direc on of commissioned mili a
o cers, to examine every planta on each month and authorized
them to search “all Negro Houses for o ensive Weapons and
Ammuni on” and to apprehend and give twenty lashes to any
slave found outside planta on grounds. (1)

(1) Carl T. Bogus, Hidden History of the Second Amendment (1998), p. 336
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To secure the States’ ra ca on of the Cons tu on, James Madison promised
that they would amend it with a Bill of Rights:
1. Freedom of speech, religion, the press, and assembly
2. The right to keep and bear arms
3. No soldiers quartered in ci zens’ houses without their consent
4. Freedom from unwarranted searches and seizures
5. No one can be compelled to tes fy against themselves
6. In criminal cases, the right to a public trial by jury
7. In common-law civil cases, the right to trial by jury
8. Freedom from cruel and unusual punishments
9. Rights enumerated here do not deny others retained by the people
10.Powers not here delegated are reserved to the States or to the People
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The ques on:
Why did Madison not simply a rm that the People have a right to
keep and bear arms? Why did he begin with this talk of “a well
regulated mili a?
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The ques on:
Why did Madison not simply a rm that the People have a right to
keep and bear arms?

Pennsylvania Declara on of Rights (September 28, 1776)
Ar cle 13. That the people have a right to bear arms for the
defence of themselves and the state; ….
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The ques on:
Why did Madison not simply a rm that the People have a right to
keep and bear arms?

Pennsylvania Declara on of Rights (September 28, 1776)
Ar cle 13. That the people have a right to bear arms for the
defence of themselves and the state; ….

Massachuse s Declara on of Rights (June 15, 1780)
Chapter 1. Ar cle XVII. The people have a right to keep and to
bear arms for the common defense….
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Hypothesis:
The Southern slave states “would never have ra ed the Second
Amendment if it could have been interpreted as crea ng an individual
cons tu onal right in free blacks to own or possess a rearm.”
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Hypothesis:
The Southern slave states “would never have ra ed the Second
Amendment if it could have been interpreted as crea ng an individual
cons tu onal right in free blacks to own or possess a rearm.
“Mili as were open only to white males. When Virginia and the
other slave states voted to ra fy the Second Amendment, they
understood that it connected the right to keep and bear arms to
service in their all white mili as.” (2)

Anthony P. Pacadio, The Right to Bear Arms: A Disfavored Right (2019), p. 17
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Second Amendment approved by the House (August 24, 1789)
A well regulated mili a, composed of the body of the people, being
the best security of a free state, the right of the people to keep and
bear arms shall not be infringed;
but no one religiously scrupulous of bearing arms shall be compelled
to render military service in person.
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Second Amendment a er Senate amendments (September 21, 1789)
A well regulated mili a, being necessary to the security of a free
State, the right of the People to keep and bear arms, shall not be
infringed.
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The history of the Second Amendment shows:
The “well regulated mili a” was always an instrument of the civil
government, and its o cers were always commissioned by civil
authority.
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The history of the Second Amendment shows:
The “well regulated mili a” was always an instrument of the civil
government, and its o cers were always commissioned by civil
authority.
The Cons tu on: Mili a organized, armed, and disciplined by
Federal authority to suppress insurrec ons and repel invasions,
with o cers and training provided by the States.
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The history of the Second Amendment shows:
The “well regulated mili a” was always an instrument of the civil
government, and its o cers were always commissioned by civil
authority.
The Cons tu on: Mili a organized, armed, and disciplined by
Federal authority to suppress insurrec ons and repel invasions,
with o cers and training provided by the States.
The Second Amendment: Mili a necessary to the security of the
respec ve States, hence the right of the People to keep and bear
arms must be assured.
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The Second Amendment:
The Unstated Dark Side
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Thesis: a well regulated mili a will be one which is
ac ng under a command commissioned by duly cons tuted civil
authority
in lawful exercise of its authority.
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Recommended reading:
On the use of arms for the expropria on of indigenous lands and the
enforcement of slavery:
Dunbar-Or z: Loaded: A Disarming History of the Second
Amendment (San Francisco: City Lights, 2018)
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Andrew Jackson
Tennessee Mili a, Creek War
Ba le of New Orleans
U.S. Army, First Seminole War
President, 1828
Indian Removal Act, 1830
The Trail of Tears, 1838
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Annexa on of two-

hs of Mexico

Texas Mili a, Sam Houston
Ba le of the Alamo, 1836
Annexa on of Texas, 1845
Mexican-American War, 1848
First designa on of our “Manifest Des ny” to occupy this land from
sea to sea
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The Slave Catchers
The Slave Patrols
Slaveowners hired people who made a living catching fugi ve slaves.
Fugi ve Slave Act, 1850
Dred Sco Decision, 1857
people of African descent "are not included, and were not intended
to be included, under the word 'ci zens' in the Cons tu on, and
can therefore claim none of the rights and privileges which that
instrument provides for and secures to ci zens of the United States"
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Bleeding Kansas, 1854-1859
Kansas-Nebraska Act, 1854
Missouri “Border Ru ans”
Kansas “Free-Staters”
Paramilitary (irregular) guerilla warfare
Fi y-six documented poli cal killings
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Quantrill’s Raiders
Pro-Confederate par san guerrillas (“Bushwackers”)
William Quantrill: commissioned under Par san Ranger Act (1862)
Included Frank and Jesse James
A acked Lawrence, Kansas, killing 180 civilians (1863)
Confederate government withdrew commission (1864)
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The James Gang
Jessie and Frank James, Cole Younger and his brothers
Outlaws: robbing banks, trains, and stagecoaches
Russellville, Kentucky (1868)
North eld, Minnesota (1876)
Robert Ford shot Jessie James in the back (1882)
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The Ku Klux Klan
Founded by Confederate veterans in Pulaski, Tennessee (1865)
Vigilante (irregular) paramilitary mili a
Burned houses and a acked and killed black people, leaving their
bodies on the roads
Sought to overthrow the Reconstruc on overnments in the South,
especially by using voter in mida on and targeted violence against
African-American leader
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The Ku Klux Klan Act (1871)
The last of three Enforcement Acts passed by the United States
Congress from 1870 to 1871 during the Reconstruc on Era
"An Act to enforce the Provisions of the Fourteenth Amendment”:
made state o cials liable in federal court for depriving anyone of
their civil rights or the equal protec on of the laws
gave President Grant the authority to use federal troops and
suspend the writ of habeas corpus in ensuring that civil rights were
upheld.
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The Ku Klux Klan Act (1871)
“If two or more persons in any State or Territory conspire to prevent, by
force, in mida on, or threat, any person from accep ng or holding any
o ce, trust, or place of con dence under the United States, or from
discharging any du es thereof …
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The Ku Klux Klan Act (1871)
“If two or more persons in any State or Territory conspire to prevent, by
force, in mida on, or threat, any person from accep ng or holding any
o ce, trust, or place of con dence under the United States, or from
discharging any du es thereof …
“If two or more persons conspire to prevent by force, in mida on, or
threat, any ci zen who is lawfully en tled to vote, from giving his support
or advocacy in a legal manner …
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The Ku Klux Klan Act (1871)
“If two or more persons in any State or Territory conspire to prevent, by
force, in mida on, or threat, any person from accep ng or holding any
o ce, trust, or place of con dence under the United States, or from
discharging any du es thereof …
“If two or more persons conspire to prevent by force, in mida on, or
threat, any ci zen who is lawfully en tled to vote, from giving his support
or advocacy in a legal manner …
“… the party so injured or deprived may have an ac on for the
recovery of damages occasioned by such injury or depriva on, against
any one or more of the conspirators.”
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Posse Comitatus Act (1878)
The tle comes from the legal concept of posse comitatus (the “power”
of the “people” — comitatus rerferring originally to an armed escort or
re nue in the feudal system.
The authority under which a county sheri , or other law o cer, can
conscript any able-bodied person to assist in keeping the peace.

Limits the powers of the federal government in the use of federal
military personnel to enforce domes c policies within the United
States.
The end of Reconstruc on
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The Ca le Industry
Texas longhorns
Railheads in Wichita and Dodge City
Border ru ans, Jayhawkers
Homestead Act of 1864
Range wars
Tom Horne and the Wyoming Ca lemen’s Associa on
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Presser v Illinois (1886): the background
The Railway Workers’ Strike of 1877
A ci zen mili a group of 400 armed ethnic German workers, associated
with the Socialist Labor Party, marched in the streets of Chicago in 1879
The charge: Presser “did unlawfully belong to, and did parade and drill
in the city of Chicago with an unauthorized body of men with arms …
without having a license from the Governor.”
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Presser v Illinois (1886): the Supreme Court ruling
These provisions, “which only forbid bodies of men to associate
together as military organiza ons, or to drill or parade with arms in
ci es and towns unless authorized by law, do not infringe the right of
the people to keep and bear arms.”
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Presser v Illinois (1886): the Supreme Court ruling
These provisions, “which only forbid bodies of men to associate
together as military organiza ons, or to drill or parade with arms in
ci es and towns unless authorized by law, do not infringe the right of
the people to keep and bear arms.”
“True that all ci zens capable of bearing arms cons tute the reserved
military force or reserve mili a” of the U.S. and the States, and hence:
“the States cannot… prohibit the people from keeping and bearing
arms, so as to deprive the United States of their righ ul resource
for maintaining the public security….”
But these provisions do not have that e ect.
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The Ku Klux Klan Act (1871)
“If two or more persons in any State or Territory conspire to prevent, by
force, in mida on, or threat, any person from accep ng or holding any
o ce, trust, or place of con dence under the United States, or from
discharging any du es thereof …
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U.S. statute: the term “domes c terrorism” means ac vi es that—
(A) involve acts dangerous to human life that are a viola on of the
criminal laws of the United States or of any State;
(B) appear to be intended—
(i) to in midate or coerce a civilian popula on;
(ii) to in uence the policy of a government by in mida on or
coercion; or
(iii) to a ect the conduct of a government by mass destruc on,
assassina on, or kidnapping; and
C) occur primarily within the territorial jurisdic on of the United States.
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The Contemporary Situa on
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